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Lepiinyn

Ou vopor mepi mpootaciog mvevpatikng wdoKtnoiag &yxovv
TPOPAEYELG Yol TNV OVOTOPAY®YN] TVELHOTIK®OV £PYOV/OAKOD GTOL
TOVEMIOTN O Kot 0TS BPAodnkeg Yo epeuvnTIKoDS Kol S1OUKTIKOVG
oKomoVG He €01KEC puBuicelg Kol datdEelg mov aPOPOVV TIG
BprobnKeg kot mov mpoPAémovy TV avaykodtnTa TS "dikong
xpnons" (xpnong mov yivetol ylo KOWVOPEANG GKOTOVG Kol TOV JEV
eMNPEALEL CNUAVTIKA TO KEPOOG TOL GLYYPAPEN). ME TIC TEXVOAOYIKES
eEeM&elc mov KAVOLV EUPETIKG EDKOAN TNV OVOTOPAY®OYT TMOV
TANPOPOPLAOV, Ol WOIOKTNTEG TVEVUATIKMOV £PYOV TIGTEVOVV OTL dgV
KOAAOTTOVTOL Al TIG VILAPYOoVoEeS O1aTaEelg mepi TpooTaciog AvTdV
TV épynv. Ze 0ebvég eninedo, o TAnfdpa Sebvav cuvinkdv Kabmg
Kot Evponaikdv oonyidv &yovv dampaypatevdel - cuvinkeg mov
OVLGLOCTIKA EVIGYDOLV TO LETPO TTPOGTUGIOG TMV TVEVUATIKMOV EPYOV.

Tavtdypova, ot Bprobnkeg cuvantovv copforota yio tpdsPfocn o€
niektpovikd mpoidvta. Ot Aeyduevec dodeleg mpdsPaons ypnong
NAEKTPOVIK®OV TPOTOVIOV GUYVO KOTOGTPATNYOOV TIC apyéS NG
"dikamg yxpnong" xatr TG €WO1KEG VOUIKES TPOPALYELS Yia
AVOTOPAY®YT] TOL TVELUATIKOD €pyov mov Otoyelpilovtatl ot
Biprobnkec. Etor péco g ovvayng cvpPoraiov, ot PAtodnkeg
GLYVA ATOTOLOVVTOL TOV SIKOLWUATMV TOL Kot GUYVA ETPapOHVOVTOL pE
emmAE0V VOKES vToypemoels. Emopéveog ypetaletor peydin
mpocoy Otav Jdlampaypotevopocte  ocvpforoto  xpnHong
niextpovik®v wpoidovtav. Ov Pipiodnkeg yperdletar va
TPOGTATEDOLV TIC OVAYKES TV YPNOTAV TOVG KOl VO, LNV OtOToto0vVTaL
TOV IKAIOUATOV TOVS.  X€ TEMKT| AVAAVGN, 1| COGTH 1GOPPOTia
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HeTald TV OIKOUOUATOV TV WI0KTNTOV KOl TOV YPNOTOV TOV
TVELULOTIKAV £PYOV €ivat 0 HOVOG TpOTOG Tov e£0cPaAlel TV cvvexn
onuovpyia TvevpaTiK®OV oyafdv, 0AAL TALTOYPOVO KOl TN GLVEXN
gonueplo oG Kowvmviag e TV gupeia ypnomn kKot Sddoon Twv
TVELUATIKOV aryafdv.

Ot Brprodnkovopkéc evooelg twv HITA €yovv dwaknpdéel tig apyés
mhvo o1ig onoleg mpémel va Paciletar 1 cuvayn cvpforaiov yprnong
nAektpovikav mpoidvtewv, Bo efetdoovpe TG Paocikég  apyég
dwyelptong TvevpatikK®y £pymv Kot o TapouGIIcOVE TO £pY0 OV
emrtelovv opyavicpoi onwg M ‘Evoon Epsvvntikeov BiAtoOnkaov
(Association of Research Libraries), m Apepwkavikn Evoon
BiroOnkovopmv (American Library Association), KTA., KaOmg Kot 0
Aebvnc 2VVOoTIGUOG Bihobnkovopikdv Kowonpa&uov
(Intenational Coalition of Library Consortia).

AEEEIX KAEIAIA: oxadnpaikég Pipiobnkeg, oebveig eEerilelc,
TVELUOTIKY 1010KTNoia, apyés obvayns cvpporaimv, nAextpovikd
mpoiévta, PipAodnkovopikoi  cOAAoyor, Eveon  Epgvvnrikav
BiproOnkav (ARL), Awbvig Xvvoaomiopdc Biiobnkovopikov
Kowonpa&uwv (ICOLC)

Licensing principles for electronic resources,
MARTHA KYRILLIDOU'
Abstract

Copyright law provisions have traditionally protected reproduction of
materials for the purposes of research and teaching in universities and
libraries through library exceptions and the fair use provisions.
Technological developments, however, have introduced yet easier
ways for reproducing information, making the owners of
copyrightable material more sensitive to reproduction technologies.
There is a fervor of activity at the international level, through
international treaties and

'Senior Program Officer, Association of Research Libraries, 21 Dupont Circle, Washington
DC 20036. Address in Greece: Konstantinoupoleos 116, Thessaloniki 54644. Email:
martha@arl.org or mkmm@hyper.gr
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European Union directives, calling for higher levels of protection of
intellectual property rights, some of which may be creating new
intellec-tual property rights. Licensing of information resources, either
by indi-vidual libraries or through consortial arrangements, has
emerged as a new form of purchasing access to information resources,
oftentimes aim-ing at circumventing the fair use and library provisions
that copyright legislation has traditionally offered. Library
associations in the US have drafted a set of principles that librarians
should consider when entering licensing negotiations. I will briefly
examine these licensing principles and discuss the actions that library
organizations such as the Association of Research Libraries (ARL),
the American Library Association (ALA), and other organizations, as
well as, the International Coalition of Library Consortia (ICOLC)
have taken.

KEYWORDS: academic libraries, international treaties, copyright,
intellectual property, licensing, library associations, Association of
Research Libraries (ARL), International Coalition of Library
Consortia (ICOLC)

1. Introduction

This presentation is an outgrowth of the author's experience working
for the Association of Research Libraries. It can be considered as a
continuation of a presentation given on "Intellectual Property Rights
in the Electronic Era" at the Technological Educational Institute of
Thessaloniki in May 1998. The material presented in this article draws
from the two-day ARL workshop series on "Licensing Review and
Negotiation."

2. Copyright

Copyright law protects a variety of intellectual products ranging from
literary and musical works to art, sculpture, photographs, audiovisual
works, motion pictures, videos, video games, and computer software.
Copyright protects the expression of an idea to encourage creativity
and to protect the integrity of an intellectual product. Copyright does
not protect the idea or the concept behind the expression. Thus,
factual information, including database content, lists showing no
originality, and public domain information are not copyrightable.
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Copyright traditionally protects the following five rights and gives to
the copyright owner monopoly power over his/her intellectual
property:

(a) right to reproduce (make one or more copies). Exemptions:
Libraries, archives.

(b) prepare derivative works including abstracts, translations,
revisions.

(c) right to distribute. Face to face instruction and religious services
usually exempted.

(d) right to display publicly. Exemptions: instruction, religious
services, advertising

(e) right to perform publicly

In the Anglo-Saxon tradition there is a well-defined exemption to the
copyright monopoly known as "fair use" or "fair dealing". Fair use is
the right to reproduce (and distribute on a limited basis) without
permission of the copyright holder for the purposes of: (a) criticism,
(b) commentary, (c) news reporting, (d) teaching-scholarship-
research, and (e) home use (such as off-air video and audio taping).
Whether a use falls under the fair use provisions is determined by (a)
the purpose of the use (commercial or non-profit), (b) the extent of the
use (the number of copies made), (c) the amount of material copied,
and (d) the effect on market potential.

Copyright is good only for a specific period of time — early form so
copyright protection defined that period to only 14 years or so but
more recently and through the Berne Convention (1886) the term was
defined as being equal to the life of the author plus 50 years. In
Greece the copyright term is set by law 2121/1993 to be equal to the
life of the author plus 70 years. The general principle being that at
least the immediate descendants of the copyright owner should benefit
from the fruits of his/her labor.

3. Regulatory environment

With the widespread use of technology, computers and the Internet,
copyright monopolies have been threatened by the ease by which
information can reproduced, changed, distributed, and made available
to a wide public. Interests ranging from commercial publishers to the
film industry have pushed for (a) tighter copyright protections and for
(b) new protections covering the effort and investment made by a
creator beyond and above just the expression of ideas...
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Tighter copyright protections are being introduced through new legal
initiatives in the interests of harmonization of global markets. Thus,
the European Union (EU) has already introduced a draft directive on
copyright that extends the term of copyright to life of the author plus
75 years, deciding to follow the most conservative practice among EU
members (namely Germany). In the US, there is pending legislation
that would extend the copyright term from life of the author plus 50
years to life of the author plus 75 years in the name of harmonizing
US and EU copyright term protection.

But in addition to lengthening existing copyright protections, new
kinds of protections are being introduced, an example of which is the
EU database directive, World Intellectual Property Organization
(WIPO) database regulations, and pending US legislation through the
"Digital Millennium Copyright Act" (H.R. 2281 and S. 2037, Title V).
These new regulatory frameworks create a new form of intellectual
property protection for databases that is outside the scope of copyright
law. Whereas protection for databases under copyright law is based on
the creative organization or selection of a collection through
"database" regulations protection would be based on investment.
Protection is extended to facts and could be perpetual thus depleting
the public domain over time. Although some narrow form of
protection may be necessary to address concerns of producers of
databases, these new regulations are far reaching in scope and could
have significant and deleterious effects on science, research, and
education. Databases are automatically protected as soon as they are
created (sui genesis), irrespective of the amount of creativity, and the
amount of information they contain that is public domain.
Transformative uses, such as abstracting a database or combining
some of the data from one collection with information from other
sources to create a new and useful database, could trigger liability.
And, these regulations often permit perpetual protection of some
collections of information or in effect creating monopoly control in
certain areas. For example, it would be almost impossible for someone
to compete with a new product if the publisher is the original producer
of information such as the New York Stock Exchange or going back
in time for gathering certain historical data.

Copyright law should try to strike a balance between the right of the
copyright owners and users. Preserving the delicate balance of
copyright law into the digital environment is the only way to ensure
continued cre-
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ativity and productivity on the one hand, and the wider possible
dissemination and distribution of social benefits on the other hand.

4. Licenses

Given the uncertainty over the regulatory environment and the anxiety
that new technologies are introducing, licenses are emerging as a new
form of making information available to library users. The
information license is covered by contract law, copyright law,
international treaties and other newly emerging forms of regulation
and it gives to the publisher and the library the ability to tailor access
conditions to their specific needs.

What is a license? It is an agreement between one party who owns or
controls property ("owner/copyright holder/licensor") and another
party who wants rights to use the property ("user/licensee). In the
process of agreeing what rights the owner will grant, under what
conditions and what obligations and/or payment are expected in return
from the user, the parties are entering into a relationship based on
mutual agreement, governed by contract law. There are five basic
components in the process of signing a license: (a) offer, (b)
acceptance, (c) consideration, (d) mutuality ("meeting of the minds")
and (e) enforceability.

Under copyright law libraries are enjoying special rights that set limits
on the monopoly power of copyright owners. As libraries are
increasingly providing access to information by signing licensing
agreements for electronic resources, they need to make sure that they
do not abdicate well-established rights under copyright law. After all,
library exceptions, such as reproduction and fair use provisions, have
been established to protect the rights of library users and when
libraries sign licenses they need to make sure that they are indeed
serving their users rights in a professional and effective way.

That is not to say that user rights are the same under copyright and
contract law. There are fundamental differences that libraries need to
be aware of and work with them. A number of library organizations
have drafted principles that are meant to provide guidance to library
staff in working with others in the institution and with licensors to
create agreements that respect the rights and obligations of both
parties'. Here are

'LIBLICENSE: http://www.library.yale.edu/~llicense/index.shtml

138



MAPG®A KYPIAAIAOY

a couple of highlights from the principles that six library associations
have jointly adopted - the complete list of principles is attached in an
Appendix:

"A license agreement should not require the use of an authentication
system that is a barrier to access by authorized users". While in the
print environment every library patron has the right to use the
material, in the electronic contract based environment only the user
group as defined in the license has that right. This can create special
problems to distance users, particularly those registered through
distance education programs or to special categories of users such as
visiting scholars. Access conditions can create interesting paradoxes
— for example, while a professor at Aristotle University may have the
right to use the resources available through the campus network, these
resources may not be available to him/her when they dial in from
home or are visiting another institution.

"A license agreement should recognize and not restrict or abrogate the
rights of the licensee or its user community permitted under copyright
law. The licensee should make clear to the licensor those uses critical
to its particular users including, but not limited to, printing,
downloading, and copying." For example, while in the print
environment a library can loan material through interlibrary loan, this
is not necessarily the case under the license agreements. We have seen
lately at least one publisher, Elsevier, that has been willing to change
their "no interlibrary loan" clauses in their licensing agreements,
permitting the use of interlibrary loan of electronic resources.

It is probable that publishers are still grappling with the kinds of
access conditions and terms for their electronic products and they are
oftentimes open to negotiating mutually agreeable conditions of use.
So, librarians need to be open to the possibility of negotiating licenses
in better meeting their users' needs and through the process of
negotiation develop a better understanding of each others' positions.
One might go as far as saying that despite the hard-fought battles over
copyright legislation that have deeply divided librarians and
publishers, the process of license negotiation is gradually bringing
them closer to understanding each others principles and needs.

Also, the process of license negotiation has brought librarians closer

to lawyers. It is of paramount importance that the final contract be
reviewed by the university' legal counsel. It is also important that uni-
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versity legal counsel develops inhouse expertise in the issues
surrounding information licenses and the production of scholarly
works, patents and information. In the process of negotiating licenses,
it is also important to consult with representatives of the user
community, faculty, students, etc. to make sure that their needs are
truly served. The ARL workshop on "License Review and
Negotiation" has a subtitle "Building a Team-Based Institutional
Process" in recognition that librarians by themselves should not be the
only ones involved in these negotiations but rather all affected parties
of the university community should be involved at some point. After
all, the license is a contract that needs to be enforced by the institution
itself and all its members as they are all responsible for keeping the
legal commitments.

Once the license has been signed and the product is available to the
users, the need for informing all users about the appropriate use of the
electronic resources arises. The user needs to know:

* What is an authorized use and what is not

» who is an authorized user and who is not

+ Confidentiality obligations

* Other requirements such as publication review

* Term of the license and termination requirements
* Password requirements

* Human subjects prohibitions

The user community can be informed by: (a) instituting policies that
ascertain adherence to copyright, (b) formal education through work-
shops, guest lecturers, web resources, etc., (c) using technology such
as required "read me's", password certification, etc., (d) by using
written notices such as formal letters to the department chairs, posting
notices over the machines, etc.

5. Conclusion

There are at least six library related organizations that have currently
drafted principles about licensing electronic resources and there are
links available through the LIBLICENSE web page. Action is taken in
informing and educating librarians through specially held workshops
such like the ones organized by ARL but even close to home —
currently
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there is one taking place in Rome focusing on the work done by the
European Copyright User Platform (ECUP)?.

The debate is between the interests of copyright owners and
authors/creators on the one hand and copyright consumers and
readers/users on the other. Libraries are serving the public good and
are currently fighting hard for the rights of the user community. And,
what could libraries and librarians in Greece do to protect their users'
rights:

 develop policies regarding the use of information resources

* negotiate licenses and stand for the user community rights

 educate users about their rights and responsibilities

» stay informed and abreast of developments

» take collective action at the national and the EU level to influence
the proposed laws and regulations

* protect library exceptions and special privileges by safeguarding
"fair use" principles.
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